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Ethics Issues in Representing Intergovernmental Entities
By Hugh D. Spitzer
The creation and operation of intergovernmental entities raises special
professional responsibility issues for the lawyers involved in the formation
and the long-term activities of multi-governmental bodies. It is particularly
important for attorneys to pay attention to conflicts of interest that naturally
arise from giving simultaneous assistance to several governments, or from
representing one entity in its dealings with other bodies that the same
attorney or firm represents from time to time.
This paper briefly reviews the various categories of interlocal entities (both
incorporated and non-incorporated), and points out the distinctly different
dynamics during the formation period and the operations period. After
reciting the most relevant Washington State Rules of Professional Conduct
(RPCs), it analyzes the key lawyer ethics problems during formation, and later
operation, of an interlocal entity, suggesting ways to minimize RPC violations.
1.

Background: Various types of Interlocal Entities

Interlocal contracting is authorized by dozens of separate statutes, but the
most common statutory mechanisms for creating intergovernmental entities
are the Interlocal Cooperation Act (Chapter 39.34 RCW) and other statutes
specifically authorizing the formation of multi-government municipal
corporations.
Under the Interlocal Cooperation Act, cooperating
governments may:




Create a loose joint board governance arrangement under RCW 39.34.030(4);
Form a distinct legal entity such as a nonprofit corporation or LLC under RCW
39.34.030(3)(b); or
Provide for no separate organization at all, but instead, under RCW
39.34.030(4), appoint one of the governments as the administrator of the
joint undertaking.



Hugh Spitzer is a Visiting Professor at the University of Washington School of Law, where he teaches both
Local Government Law and Professional Responsibility. He is also a public finance lawyer with Foster Pepper
PLLC, and often works with local governments in the formation of interlocal entities. The author wishes to
thank Professor Tom Andrews of the University of Washington School of Law, and Sean Monahan of Foster
Pepper PLLC, for their helpful comments and suggestions.
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The choice of organization affects the relevant ethical issues for the lawyers
involved.
Other statutes allow specified local governments to create intergovernmental
municipal corporations. Examples include joint operating agencies formed
under RCW 43.52.360 (e.g., Energy Northwest); regional transit authorities
created under RCW 81.112.030 (e.g., Sound Transit); and joint municipal
utility services authorities pursuant to RCW 39.106.030 (e.g., Cascade Water
Alliance). For purposes of this paper, these multi-government corporations
should be treated in the same general category as intergovernmental
nonprofit corporations or intergovernmental LLCs—that is, as distinct legal
entities to which a lawyer may owe duties.
2.

Phases: Formation, and Ongoing Operations

When evaluating ethics issues associated with intergovernmental entities, it is
important to distinguish between the formation stage when an interlocal
contract or formation agreement is negotiated, and the operations period.
During the creation of an interlocal arrangement, the relevant governments
negotiate with each other concerning the costs and benefits of collaborating,
and regarding how their cooperative activities will be structured. Often,
although not always, each government is represented by a different lawyer,
and those lawyers get involved in the negotiations and drafting. Frequently
the governments that desire a joint activity will hire one or more consulting
firms to assist with financial, engineering, and public relations issues. Almost
as frequently, that group of governments will ask a single attorney to “assist
the group” in thinking through governance and legal issues, and/or to help
manage a successful negotiation process. On occasion that lawyer serves on
the consulting team, and from a day-to-day standpoint reports to the leader
of the consulting team (who typically is a non-lawyer).
Once the interlocal agreement has been negotiated, or an intergovernmental
municipal corporation is formed, we enter the operations phase. If the
relevant local governments have opted for a loose “joint board” or
“administrator” approach, one of the contracting parties normally is
designated as the lead agency. For example, if four cities sign a joint sewage
treatment agreement, one of those cities (often the one that already has an
operating treatment plant) will be appointed as the administrator. In that
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instance, the city attorney for the lead jurisdiction may be assigned to advise
it in its administrator capacity. On the other hand, if a joint board is formed,
the members of the board will need to determine where its legal advice and
representation will come from. It could be represented by the city attorney
for one of the members, or alternatively the joint board could seek
independent counsel.
If the local governments form a distinct legal entity such as a nonprofit
corporation, LLC, or intergovernmental municipal corporation, that entity
likely will be the client for any lawyer engaged to advise and represent it.
Again, a lawyer for one of the member agencies may be designated to
represent the interlocal corporation, with the professional responsibility
consequences discussed below. Or another lawyer—perhaps the one who
earlier “assisted the group” in negotiating the interlocal agreement—will be
asked to represent the new intergovernmental body. The implications of this
are also discussed below.
3.

Relevant RPCs

Before analyzing the ethics issues raised by the scenarios outlined above, it is
useful to review the primary RPCs involved. Not surprisingly, many rules
come into play.
A.

RPC 1.4—Consultation and Communication with the Client

RPC 1.4 requires a lawyer to consult with a client about the means to
accomplish the client’s objectives, to keep the client reasonably informed,
and to explain a matter “to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.”
For a corporate client or multiple clients, this rule, together with RPC 1.2
(Allocation of Authority Between Client and Lawyer) and RPC 1.13
(Corporation as Client), implicitly requires that there be a “duly authorized
constituent” (i.e., authorized representative) who can speak for the client and
give direction to the lawyer.
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B.

RPC 1.6—Confidentiality of Information

RPC 1.6 is an old friend to most lawyers, and it presents peculiar issues in the
context of intergovernmental arrangements were there might be a multipleclient situation. RPC 1.6(a) provides:
(a) A lawyer shall not reveal information relating to the representation of a
client unless the client gives informed consent, [or] the disclosure is impliedly
authorized in order to carry out the representation….
C.

RPC 1.7—Conflicts of Interest: Current Clients

Every municipal lawyer is familiar with the concept of conflicts of interest
between two or more current clients. But a recitation of the rule is helpful.
RPC 1.7 provides:
(a) Except as provided in paragraph (b), a lawyer shall not represent a
client if the representation involves a concurrent conflict of interest. A
concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to
another client; or
(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer's responsibilities to
another client, a former client or a third person or by a personal interest
of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest
under paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to
provide competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by
one client against another client represented by the lawyer in the same
litigation or other proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing
(following authorization from the other client to make any required
disclosures).
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D.

RPC 1.9—Duties to Former Clients

Duties to former clients come into play in the interlocal agreement context,
particularly when the arrangement moves from the formation stage to the
operations stage. RPC 1.9(a) states:
(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related
matter in which that person's interests are materially adverse to the
interests of the former client unless the former client gives informed
consent, confirmed in writing.
E.

RPC 1.10—Imputation of Conflicts of Interest

For lawyers who practice in private firms with several municipal attorneys
representing various governmental clients, a reminder about RPC 1.10 is in
order. RPC 1.10 (a) provides, in part, that “while lawyers are associated in a
firm, none of them shall knowingly represent a client when any one of them
practicing alone would be prohibited from doing so by Rules 1.7 or 1.9….”
F.
RPC 1.11—Special Conflicts of interest for Former and Current
Government Officers and Employees
(a) Except as law may otherwise expressly permit, a lawyer who has
formerly served as a public officer or employee of the government:
(1) is subject to Rule 1.9(c); and
(2) shall not otherwise represent a client in connection with a matter
in which the lawyer participated personally and substantially as a public
officer or employee, unless the appropriate government agency gives its
informed consent, confirmed in writing, to the representation.
(b) When a lawyer is disqualified from representation under paragraph
(a), no lawyer in a firm with which that lawyer is associated may knowingly
undertake or continue representation in such a matter unless:
(1) the disqualified lawyer is timely screened from any participation
in the matter and is apportioned no part of the fee therefrom; and
(2) written notice is promptly given to the appropriate government
agency to enable it to ascertain compliance with the provisions of this Rule.
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G.

RPC 1.12—Former Judge and Other Former Third-party neutrals

RPC 1.12 can be important in connection with the formation of a joint
undertaking. In that context we’re not dealing with former judges. But a
lawyer who assists the group in forming an intergovernmental entity will
become a “former third-party neutral” if the arrangement with the
participating jurisdictions is that the lawyer is meant to assist all the
participants and not represent any specific participant. RPC 1.12(a) and (c)
are particularly relevant. They provide:
(a) Except as stated in paragraph (d), a lawyer shall not represent
anyone in connection with a matter in which the lawyer participated
personally and substantially as a judge or other adjudicative officer or
law clerk to such a person or as an arbitrator, mediator or other thirdparty neutral, unless all parties to the proceeding give informed consent
confirmed in writing.
*
*
*
*
(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm
with which that lawyer is associated may knowingly undertake or continue
representation in the matter unless:
(1) the disqualified lawyer is timely screened from any participation
in the matter and is apportioned no part of the fee therefrom; and
(2) written notice is promptly given to the parties and any
appropriate tribunal to enable them to ascertain compliance with the
provisions of this Rule.
H.

RPC 1.13—Organization as Client

RPC 1.13 reminds us that when dealing with a client that is not a natural
person, it is that organization that is the client, speaking through its
authorized representative(s). RPC 1.13(a) states: “A lawyer employed or
retained by an organization represents the organization acting through its
duly authorized constituents.”
I.

RPC 1.18—Duties to Prospective Client

(a) A person who discusses with a lawyer the possibility of forming a
client-lawyer relationship with respect to a matter is a prospective client.
(b) Even when no client-lawyer relationship ensues, a lawyer who has had
discussions with a prospective client shall not use or reveal information
5-6
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learned in the consultation, except as Rule 1.9 would permit with respect
to information of a former client or except as provided in paragraph (e).
(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially adverse to those of a prospective client in the same
or a substantially related matter if the lawyer received information from
the prospective client that could be significantly harmful to that person
in the matter, except as provided in paragraphs (d) or (e). If a lawyer is
disqualified from representation under this paragraph, no lawyer in a firm
with which that lawyer is associated may knowingly undertake or continue
representation in such a matter, except as provided in paragraph (d).
(d) When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:
(1) both the affected client and the prospective client have given
informed consent, confirmed in writing, or:
(2) the lawyer who received the information took reasonable measures
to avoid exposure to more disqualifying information than was reasonably
necessary to determine whether to represent the prospective client; and
(i) the disqualified lawyer is timely screened from any
participation in the matter and is apportioned no part of the fee
therefrom; and
(ii) written notice is promptly given to the prospective client.
(e) A lawyer may condition conversations with a prospective client on the
person's informed consent that no information disclosed during the
consultation will prohibit the lawyer from representing a different client
in the matter. The prospective client may also expressly consent to the
lawyer's subsequent use of information received from the prospective client.
J.

RPC 2.4—Lawyer Serving as a Third-party neutral

RPC 2.4 is a relatively new rule. It was developed in response to the increased
use of alternative dispute resolution, and in 2002 a related RPC 2.2 (lawyers
acting as intermediaries) was folded into the broader RPC 2.4, with the
content of the earlier rule reflected in comment [17] to RPC 1.7. RPC 2.4 can
be particularly useful when governments wish to engage an attorney to serve
in a neutral role to assist the group in forming an interlocal arrangement.
RPC 2.4 provides:
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(a) A lawyer serves as a third-party neutral when the lawyer assists two
or more persons who are not clients of the lawyer to reach a resolution of
a dispute or other matter that has arisen between them. Service as a thirdparty neutral may include service as an arbitrator, a mediator or in such
other capacity as will enable the lawyer to assist the parties to resolve
the matter.
(b) A lawyer serving as a third-party neutral shall inform unrepresented
parties that the lawyer is not representing them. When the lawyer knows or
reasonably should know that a party does not understand the lawyer's role
in the matter, the lawyer shall explain the difference between the lawyer's
role as a third-party neutral and a lawyer's role as one who represents a
client.
4.

Interlocal Entity Formation Phase: Professional Responsibility Issues

We now turn to an identification of the professional responsibility issues most
likely to arise in connection with interlocal agreements, and point out actions
that municipal lawyers can take to minimize potential violations of the RPCs.
A.

Scenario I: Lawyers Separately Represent Individual Municipal
Clients

This scenario is fairly straightforward. Each of the governments negotiating
an interlocal arrangement is represented by a lawyer from its city
attorney’s/general counsel’s office. There should be relatively few conflicts,
unless one of the lawyers representing a local government is with a private
firm that happens to represent one of the other local governments involved in
the negotiation. Here, the lawyer will need to engage in an RPC 1.7 analysis.
(Bear in mind that RPC 1.7 comment [38] helpfully provides that “a
governmental client is not prohibited from consenting to a representational
conflict of interest” even if that representation were unwaivable by a private
sector client. And keep in mind the imputation rule of RPC 1.10. Even if the
lawyer or one of her colleagues represents those two governments in entirely
different areas of law, she should determine whether, under RPC 1.7(a)(2),
her advocacy for one client in a tough negotiation could be materially limited
by her responsibilities to the other client (or materially limited by her worry
that ardent advocacy might adversely affect a good business relationship).
Assuming that she concludes that she or her firm can effectively represent
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each client in the unrelated matters, she can seek informed consent from
each client, confirmed in writing. As always, a signed letter from each client
(or a single letter signed by both clients) is the best confirmation. Remember,
however, that a client may be able to revoke its consent to a conflict of
interest, depending on whether there has been a material change in the
circumstances underlying the consent, or the client’s understanding when
originally waiving the conflict, the language of the waiver, and whether
revocation of consent would constitute a “material detriment to the other
client or lawyer.” (Restatement (Third) of the Law Governing Lawyers §122,
comment f.) In short, prospective waivers are inherently vulnerable to such
changes in circumstances.
Private firms that represent local governments typically assist many different
municipalities, and clients gradually come and go. Therefore it is important to
keep an eye not only on potential conflicts between current clients, but also
duties to former clients under RPC 1.9. Under that rule, a lawyer who has
previously represented a client in a matter cannot represent another client
“in the same or a substantially related matter” without informed consent,
confirmed in writing. Matters are “substantially related” under RPC 1.9 “if
they involve the same transaction…or if there otherwise is a substantial risk
that confidential factual information as would normally have been obtained in
the prior representation would materially advance the [new] client’s position
in the subsequent matter.” See comment [3] to RPC 1.9. This rule is not
based on whether the lawyer actually obtained confidential information, but
rather on whether an attorney in her position would normally be expected to
have obtained confidential information. Again, all of this can be disclosed in
properly drafted consent letters.
A caveat: While most interlocal agreement negotiations are collaborative and
friendly, sometimes the going gets tough and, very infrequently, the
discussions go awry and fall apart with mutual recriminations. Lawyers can
avoid getting caught in the cross-fire by early and full disclosure of potential
conflicts and confidentiality issues, with solid consent letters signed by all of
the parties concerned.
Another caveat: Think carefully about who signs the wavier letters on behalf
of municipal client. Does the city council or special district commission need
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to approve it? Can the city manager, mayor or general manager sign it
without council/commission approval?
When an attorney analyzes whether she (and her colleagues) can
appropriately represent adverse clients on different matters, she needs to
evaluate whether her firm has confidential information from one client that
might be used to the disadvantage of the other client or former client. If so,
the issue must be disclosed to the relevant client or former client, and express
consents obtained.
Still Another caveat: RPC 1.13 should be kept in mind if a lawyer represents a
government and one of her colleagues represents a different branch or
department of that same government. For example, when negotiations were
underway for creation of the Cascade Water Alliance, at least three of the
cities involved had participating representatives from the legislative branch
and from city utilities. In theory, the council-manager code city lawyers who
were involved had no conflicts because their utilities were under the city
managers, and the city managers reported to their city councils. Thus there
was a unified client. But three of the cities had strong mayors, so there were
at least two branches of government at the bargaining table for those
jurisdictions—whom did their lawyers represent? This is a perennial issue for
government lawyers, but its frequency does not mitigate its importance. Nor
does the fact that the RPC comments partially duck the issue by saying that it
is significant yet “beyond the scope of these Rules.” See RPC 1.13 comment
[9] and RPC 1.11 comment [5]. In those circumstances, the lawyer should
develop (and document) a clear understanding among her various “internal
clients.”
B.

Scenario II: One Lawyer Representing Multiple Clients, or
Alternatively Engaged as a “Third-party neutral”

Next we address the situation where a lawyer is asked by a several
governments to help the group think through its legal options and then assist
in drafting the interlocal agreement (or formation agreement or other
documents in the case of a new intergovernmental municipal corporation).
There are at least two conceptual approaches to this. One is to treat the
lawyer as representing all of the parties as clients, with appropriate
consents/waivers obtained under RPC 1.7. The other approach is to have the
lawyer represent none of the parties, but instead to engage him as a third5-10
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party neutral under RPC 2.4. (Note: These issues should be considered not
only when a lawyer is asked to assist a group of governments in forming an
interlocal entity, but also when the parties wish to engage in other types of
collective action, such as joint development of legislation or joint lobbying.)
If the lawyer is asked to represent all the parties, it will then be necessary for
the attorney to work through the conflict consent protocol set forth in RPC
1.7(b), i.e., disclosure of the conflict and potential risks to all parties, with
consent from each party confirmed in writing.
“When multiple
representation is undertaken, the lawyer must explain the advantages and
risks involved with common representation, including any effects on
confidentiality and loyalty.” Tom Andrews, et al., The Law of Lawyering in
Washington 7-26 (2012). Note that some of the parties may be current or
former clients of the lawyer, and others may never have been represented by
that lawyer or his firm. But consents will be necessary from all. Further, all of
the participants should be advised to consult their own attorneys concerning
the substance and wording of the waiver of the conflict of interest. The issues
involved here are discussed in RPC 1.7 comments [26] through [33]. See also,
Restatement (Third) of the Law Governing Lawyers §130. This type of multiple
or joint representation often arises in the estate planning context, or when
business people have a clear idea of how they want to structure a joint
venture or transaction, and wish to save money by having a single lawyer
draft the documents for them.
One commentator has observed:
“Understood this way, common client representation is a form of counseling
rather than advocacy.” Geoffrey Hazard, Jr., et al., the Law of Lawyering (3d
ed. 1990) 11-39. But like an estate planning lawyer working with a married
couple, the municipal lawyer for multiple clients must disclose the risks to all
parties. Agreement among the parties should be reached on confidentiality,
and in ordinary circumstances it should be made clear that there will be no
confidences among the parties. That is, with respect to the subject of the
representation, no client can expect that anything it tells the lawyer will be
kept secret from the other clients. Further, if the negotiations “go south” and
become hostile, the lawyer may have to resign. He certainly will not be able
to represent any of the governments in a dispute involving the negotiations or
a later dispute involving one participant against the others or against the
interlocal entity. Each of these multiple clients will later become a “former
client” with respect to this representation, so any related or unrelated
representations by the common lawyer or members of his firm will need to be
5-11
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evaluated under RPC 1.9 (Duties to Former Clients). The probability of a
common lawyer’s withdrawal after a meltdown suggests that an in-house city
attorney, no matter how broadly respected, might be a poor choice for a
“common lawyer.” If negotiations collapse, that attorney and her office may
be barred from continued representation of their municipal client on that
topic, and outside counsel will need to be engaged.
The alternative approach is for the lawyer assisting a group of governments to
obtain their agreement to treat him as a third-party neutral under RPC 2.4. As
stated in RPC 2.4(b), a “lawyer serving as a third-party neutral shall inform
[the] parties that the lawyer is not representing them.” That lawyer or his
colleagues simultaneously might be representing some (or all) of the parties
in unrelated matters, so a written explanation (preferably signed by each
party) should recognize that the attorney is not representing any party in the
interlocal agreement negotiations. As noted in comment [3] to RPC 2.4, the
third-party neutral’s role is easier to explain (and to maintain) when each of
the governments has its own attorney in the process. If they don’t have
separate counsel, then the neutral attorney needs to emphasize even more
strongly that he does not represent any of the parties. As an advocate on the
unrelated matter, that lawyer (or by imputation a colleague in her firm) just
might have a potential conflict because of “responsibilities to a third person”
under RPC 1.7(a)(2). Accordingly, a single letter to the parties (or separate
similar letters to each of the parties) can include both an explanation of the
lawyer’s third-party neutral role, provide for an acceptance by each
participant, and include a waiver of any conflicts that might be said to arise by
virtue of that lawyer (or colleagues in his firm) doing work on unrelated
matters for one or more of the participants.
Beware of attempting to advocate for one of the parties while simultaneously
acting as a third-party neutral—that just won’t work!
Next, because the lawyer is not representing any of the parties in connection
with negotiating the interlocal arrangement, then RPC 1.12 (not RPC 1.9)
governs that lawyer’s ability to later represent any of the parties (or
presumably any new intergovernmental entity). After intergovernmental
negotiations are completed, RPC 1.12 expressly provides that a third-party
neutral “shall not represent anyone in connection with a matter in which the
lawyer participated personally and substantially as a…third-party neutral,
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unless all parties to the proceeding give informed consent, confirmed in
writing.” Comment [4] to RPC 2.4 elaborates: “A lawyer who serves as a
third-party neutral subsequently may be asked to serve as a lawyer
representing a client in the same matter. The conflicts of interest that arise
for both the individual lawyer and the lawyer’s law firm are addressed in Rule
1.12.”
Caveat: It probably goes without saying, but under RPC 1.12, a jurisdiction’s
regular counsel (e.g., city attorney) cannot represent that entity and serve as
a third-party neutral at the same time. And if discussions go awry, that
former neutral will likely be unable to represent her regular client on that
matter. Consequently, the best third-party neutral is someone who truly is
neutral.
Another Caveat: When several entities approach a lawyer to represent one or
more of them, (i.e., as a third-party neutral), each entity should all be treated
as a “prospective client” under RPC 1.18, and information gained from
discussions of a potential representation may limit that attorney’s
representation of any of those entities if she is not engaged to work with or
for all of them. The lawyer can avoid potential problems by making it clear in
her proposal and in interviews that during the selection process, participants
should not reveal any confidences that later might be regarded as
“significantly harmful.” See RPC 1.18(c).
C.

Special issue: Neutral Lawyer on a Consulting Team

Sometimes a lawyer might be engaged by a consulting firm to serve on a
“project team” advising local governments on the policy, economic and legal
aspects of creating a new interlocal entity. The lead consultant is typically an
engineering or financial advisory firm, i.e., not a law firm. Consideration
should be given to whether the lawyer’s client is the non-lawyer consultant,
or whether the lawyer should (or must) treat the participating governments
as multiple clients. Unless (1) the consulting contract expressly states that the
lawyer is advising the consultant only, and not the participating governments,
and (2) the lawyer has little or no contact with the representatives of those
governments, the lawyer should treat those governments as the clients. The
existence of a client-lawyer relationship “turns largely on the client’s
subjective belief that it exists.” In re Disciplinary Proceeding Against
McGlothlen, 99 Wn.2d 515, 522, 663 P.2d 1330 (1983); Bohn v. Cody, 119
5-13
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Wash.2d 357, 363, 832 P.2d 71 (1992). Ordinarily, the best practice is for the
lawyer to make it clear to the consultant that the governments involved in the
process will be treated as the lawyer’s clients, and to proceed with obtaining
consents from all of the participating municipalities using one of the models
outlined immediately above (i.e., either representing all of the governments
or none of the governments) Consideration should be given as to whether
the consulting firm will also need to be treated as a client, with appropriate
consents obtained.
5.

Scenario: Ongoing Operations Phase

When negotiations have been completed and where a distinct interlocal
entity is formed (e.g., an intergovernmental nonprofit corporation or a
municipal corporation), we enter a new phase of analysis regarding the role of
a lawyer who represents that new entity.
If a lawyer in the formation phase represented a client or clients (either one
of the participating governments or all of the governments in a multiple
representation), and that lawyer now desires to represent the new entity,
that entity will be the client, assuming it is a nonprofit corporation, an LLC or a
municipal corporation.
New consents must be obtained from the
governmental entity or entities that the lawyer represented in the Formation
Phase (some of which will likely continue to be clients of the lawyer or her
firm in unrelated matters). If that lawyer had represented just one of the
governments during the negotiations phase, but her firm represents one or
more of the other entities that will be members or non-member customers of
the new interlocal agency, new consents will need to be obtained from each
of the clients. If the interlocal entity is an unincorporated joint board, and
that joint board desires to hire an attorney to assist it in connection with the
intergovernmental activity, it will be necessary to treat this as a multiple
representation, with consents/waivers from all of the member governments,
treated as clients. (The third-party neutral approach under RPC 2.4 will not
work here, because we have an operating entity rather than a negotiation
process.)
If, during the initial formation process, the lawyer was treated as a third-party
neutral under RPC 2.4, and that lawyer desires to represent the new entity,
under RPC 1.12 she will need to obtain consents from all the governments
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involved in the negotiations process (whether or not they have become
members of the new interlocal entity).
Consent letters concerning a lawyer’s representation of the new entity should
explicitly state that, going forward, when that lawyer is representing the
entity in negotiations with one or more of its own member governments, the
lawyer will be representing the entity and not a member government.
Further, consent letters should warn member governments that are clients of
the lawyer or firm in other matters to avoid sharing confidences related to the
client’s interaction with the intergovernmental entity, and that any
confidences will be shared with the new entity. At the same time, the entity
must acknowledge in its conflict waiver that the lawyer or firm will not share
confidences learned from its unrelated representations of the member
governments.
In addition to obtaining consent letters from participants in the negotiations
phase and from other clients with potential conflicts of interest with the new
intergovernmental entity, the lawyer for that new interlocal agency will need
to obtain an express consent from the intergovernmental entity itself, waiving
the conflict with other relevant governments. This consent from the new
agency can be incorporated into its engagement contract with the lawyer, so
long as the language makes it clear that the agency has been apprised of the
potential conflicts so that it is thoughtfully considering and granting the
waiver. This all may seem like overkill, but it isn’t. The non-lawyer
representatives of the various governments—who might also sit on the board
of the interlocal agency with fiduciary duties to that body—are at high risk of
confusing their multiple roles. Great care should be given to explain the
potential conflicts that could arise in the future, e.g., between their “home
governments” and the new cooperative entity, and the roles and
responsibilities of the lawyer who will now report to the board of that new
entity (not to the individual board members or their respective
municipalities). The lawyer also should explain the basics of RPC 1.13, i.e.,
that the corporation is the client rather than the individual board members,
staff, or member agencies. Further, the lawyer should explain that while she
might report on a day-to-day basis to the executive director or general
manager of the new entity, under certain circumstances, RPC 1.13(b) might
require her to go above that person’s head and directly to the board. In the
instance of the recently-formed Discovery Clean Water Alliance in Clark
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County (a joint authority for wastewater treatment), the formation
agreement expressly provides for the board’s appointment of general
counsel, and states that the general counsel reports to the board rather than
to the administrator.
Attention also should be paid to a lawyer’s obligations when the new
interlocal entity does not have its own staff, but instead relies on one of its
member agencies to administer the operation. Will that administratorgovernment use its own attorney for legal advice to the intergovernmental
body? If so, will that lawyer report to her own governmental employer/client
as the authorized representative of the interlocal agency? Or as an
employer/client who then turns around and serves as administrator for the
interlocal agency? The lines of command and communication must be made
crystal clear, with written consents all around. The Discovery Clean Water
Alliance recently contracted with Clark Regional Wastewater District to serve
as its administrator. But in order to avoid confusion, the Alliance engaged
legal counsel separate from general counsel to the District or any of the new
entity’s other members.
Caveat: Once again, if during the operations period a substantial dispute
arises between the interlocal entity and a member government from which
the joint agency’s lawyer received a conflict waiver, that consent might be
revocable. Consent letters are not dispensable and they are not formalities.
If they are carefully drafted, include real disclosures of present conflicts and
possible future problems, and if they are signed by knowledgeable and
authorized client representatives, those letters will help prevent
misunderstandings and provide stronger protection for the attorney.
Another Caveat: Under certain circumstance a non-consentable conflict could
arise. For example, if the lawyer for an intergovernmental body is city
attorney or general counsel for a member government, and a dispute
between that government and the intergovernmental entity leads to an
adjudicatory proceeding (judicial or arbitration), the conflict might be nonconsentable under RPC 1.7(b)(3).
With all of these warnings, it is important to remember that obtaining a
client’s informed consent can involve not only the explanation of the
disadvantages of the representation, but also the material advantages to a
particular course of action. Just as cooperative governmental actions can
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save money for taxpayers and ratepayers, joint representations can be a cost
effective and efficient way to deliver legal services and in many cases can help
reduce the number of cooks in the kitchen. Waiver requests like those
described above can include the specific benefits of a particular arrangement,
which may make the language more palatable to the jurisdiction signing the
letter, as well as putting the disadvantages in context.
6.

Sample Consent Provisions

Several examples of consent/waiver language are attached. However, it is
important to carefully draft provisions such as those to address the unique
facts and concerns of each arrangement. These samples are just starting
points.
7.

Resource Materials

The following are some of the resources that may be helpful in analyzing the
issues described in this paper.
Tom Andrews, Rob Aronson, Mark Fucile and Art Lachman, The Law of
Lawyering in Washington (2012) (published by the Washington State Bar
Association).
Geoffrey Hazard, Jr., W. William Hodes, Peter R. Jarvis, The Law of Lawyering
(3d ed., 1990)
Robert H. Aronson, Conflict of Interest, 52 Washington L. Rev. 807 (1977)
Restatement of the Law: The Law Governing Lawyers, The American Law
Institute (2000) (Restatement Third)
51360011.3
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MODEL CONSENT LETTERS
These are solely models for discussion purposes, and each letter must be separately redrafted
to address the specifics of a potential representation.
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SAMPLE CONFLICT CONSENT LETTER – FORMATION PROCESS
Model I: Representation of all Entities
(This letter could be sent to each jurisdiction, or, as in this sample, a single letter
signed by every jurisdiction.)
City Attorney
City of Fairhaven
[address]
City Attorney
City of New Whatcom
[address]
City Attorney
City of Bell Harbor
[address]
Ladies & Gentlemen:
I am pleased that the Cities of Fairhaven, New Whatcom and Bell Harbor
(collectively, the “Cities”) have asked me, and my law firm Dewey, Cheatem & Howe
(“DCH”), to assist the three jurisdictions by facilitating negotiations among the Cities
related to the potential formation of a new intergovernmental entity to own and
operate wastewater collection, transmission and treatment facilities on a regional
basis. DCH currently represents the City of Fairhaven on employment and labor
matters, and the City of New Whatcom in connection with the formation of and
assessments in local improvement districts, including LIDs for wastewater service
extensions and upgrades. DCH does not currently represent the City of Bell Harbor.
In connection with the negotiations regarding a possible new interlocal wastewater
entity, DCH will assist all three entities to identify potential organizational options,
evaluate the legal implications of each option, work with the jurisdictions and their
consultant team in evaluating the pros and cons of each option, and document
decisions. If the negotiations among the three cities lead to a decision to form an
intergovernmental entity, DCH will then draft formation documents for the cities’
review. During the formation discussion process, DCH will work closely with the
cities’ joint consultant, the engineering firm of Crown and Baldwell. On a day-to-day
basis, DCH will take direction from Crown and Baldwell on project tasks and
allocation of attorney time. We will also bill for our time through Crown and
Baldwell, at the hourly rates and within the budget set forth in Crown and Baldwell’s
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“Joint Development Consulting Contract” dated February 1, 2014. However, for
purposes of the Washington Rules of Professional Conduct (“RPCs”), DCH will
represent the Cities as clients for purposes of this matter, not Crown and Baldwell.
Crown and Baldwell has acknowledged and approved this in a separate letter.
In serving as counsel on these negotiations among the Cities, we will represent each
of you simultaneously. Although each of your jurisdictions anticipates a productive
and successful process, each City’s interests are different. Indeed, during the
discussions, there likely will be differences of opinion and approach among the Cities
on various matters. As you know, the Washington Rules of Professional Conduct
prohibit an attorney, and all members of that attorney’s firm, from representing a
client in a matter which is adverse to the interest of another client of the firm. In
such a circumstance, a conflict of interest arises because a lawyer has duties of
loyalty and confidentiality to each client. A conflict of interest is significantly
heightened when a lawyer represents adverse clients on the same matter. The RPCs
allow clients to waive conflicts of interest when: (a) the lawyer reasonably believes
the representation of the one client will not adversely affect the relationship with
the other client(s), and (b) all clients consent in writing after full disclosure of the
material facts.
The inherent risk here is that as attorneys for each of the Cities, DCH attorneys might
favor one or another client—particularly the two Cities with whom we already have
an established attorney-client relationship. We have considered the circumstances
of the Cities’ relationships with each other, and the risk potential presented, and we
have concluded that it is unlikely that we will act differently with respect to any of
the Cities in this process. Accordingly, we believe that it would be appropriate and
reasonable for each City to waive the conflict of interest posed by our joint
representation of the Cities.
The primary risk associated with waivers of conflicts of interest in a joint
representation such as this is the potential that the confidential information of one
client will be disclosed to another client, to the disadvantage of the first client. In
this representation, when we provide advice to the Cities, it will be given to all the
Cities jointly. It is our intent to provide to each City the same information, and we
expect that we will not receive information from one city that must be kept
confidential from the other cities. This is to avoid being placed in a position of
assisting or advising one joint client in a fashion that might be adverse to another
joint client. We caution each City that it should not provide us any information that
it is not willing to share with the other Cities. However, the Cities agree that
information shared with us by Fairhaven and New Whatcom in our separate
representations will not be shared among the joint clients.
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Another risk associated with waivers of conflicts of interest is the risk that the
lawyers will not diligently represent one client out of fear of offending another client.
Each City will be independently represented in this process by its City Attorney, who
can actively advocate on behalf that jurisdiction. We believe that by DCH providing
the same advice jointly to all three Cities, we will avoid a situation where we might
be seen as advocating for one City rather than another. At the same time, if serious
disagreements arise during the negotiation process, and the Cities unexpectedly are
at odds such that contested proceedings might arise between them, we may have to
resign our representation of all three Cities on this matter. This resignation could
occur at a time that is prejudicial to one or all of the Cities. Should we be required to
withdraw, we will not represent any individual City related to this matter, but will
continue to represent Fairhaven and New Whatcom in separate matters.
Further, we can assure you that we will continue to represent Fairhaven and New
Whatcom on our separate representations fully and to the best of our abilities.
After the conclusion of this matter, the Cities agree that our client relationship, as it
relates to this matter, will be concluded. Unless we continue to represent a City in
unrelated matters, each City will be a former client for purposes of conflicts, as well
as for ongoing advice related to any intergovernmental entity that may be formed.
By executing this letter, each City consents to DCH’s representation of the Cities as
described above, and agrees to waive the conflict of interest created by DCH
representing each City during negotiations among themselves on an
intergovernmental wastewater entity. Further, Fairhaven and New Whatcom each
expressly waives any conflict of interest that might be said to arise by virtue of DCH’s
representation of the other, and Bell Harbor, while DCH is assisting Fairhaven and
New Whatcom, on the separate matters described in the first paragraph of this
letter. Further, each City represents that the City official executing this letter has
been authorized to do so by his or her jurisdiction.
We are addressing this consent and waiver letter to you, as city attorneys for the
respective Cities, so that you may discuss the matters presented with each of your
clients, advise them, and obtain their informed consent. Should your City agree to
waive the potential conflicts of interest described in this letter, we ask you to please
confirm your consent by executing and returning a copy of this letter.
Sincerely,
DEWEY, CHEATEM & HOWE
By
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CONSENT GRANTED AND WAIVER APPROVED:
City of Fairhaven
By:
Title:
Date:
CONSENT GRANTED AND WAIVER APPROVED:
City of New Whatcom
By:
Title:
Date:
CONSENT GRANTED AND WAIVER APPROVED:
City of Bell Harbor
By:
Title:
Date:
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SAMPLE CONFLICT CONSENT LETTER – FORMATION PROCESS
Model II: Third-Party Neutral
(This letter could be sent to each jurisdiction, or, as in this sample, a single letter
signed by every jurisdiction.)
City Attorney
City of Fairhaven
[address]
City Attorney
City of New Whatcom
[address]
City Attorney
City of Bell Harbor
[address]
Ladies & Gentlemen:
I am pleased that the Cities of Fairhaven, New Whatcom and Bell Harbor
(collectively, the “Cities”) have jointly asked me, and my law firm Dewey, Cheatem &
Howe (“DCH”) to assist the three jurisdictions by facilitating negotiations among the
Cities related to the potential formation of a new intergovernmental entity to own
and operate wastewater collection, transmission and treatment facilities on a
regional basis. DCH currently represents the City of Fairhaven on employment and
labor matters, and the City of New Whatcom in connection with the formation of
and assessments in local improvement districts, including LIDs for wastewater service
extensions and upgrades. DCH does not currently represent the City of Bell Harbor.
In connection with the negotiations regarding a possible new interlocal wastewater
entity, DCH will assist all three entities to identify potential organizational options,
evaluate the legal implications of each option, work with the jurisdictions and their
consultant team in evaluating the pros and cons of each option, and document
decisions. If the negotiations among the three cities lead to a decision to form an
intergovernmental entity, DCH will then draft formation documents for the cities’
review. During the formation discussion process, DCH will work closely with the
cities’ joint consultant, the engineering firm of Crown and Baldwell. On a day-to-day
basis, DCH will take direction from Crown and Baldwell on project tasks and
allocation of attorney time. We will also bill for our time through Crown and
Baldwell, at the hourly rates and within the budget set forth in Crown and Baldwell’s
“Joint Development Consulting Contract” dated February 1, 2014. However, for
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purposes of the Washington Rules of Professional Conduct (“RPCs”), neither Crown
and Baldwell nor any of the Cities will be treated as DCH’s client on this project.
Instead, DCH will serve as a third-party neutral, assisting the Cities in reaching a
mutually-acceptable resolution of this matter. Crown and Baldwell has separately
acknowledged and approved this approach in a separate letter.
In serving as a third-party neutral for these negotiations, we will have no client, and
will not advocate for the interests of any of the Cities. That means that each City will
need to rely on its city attorney or other counsel to represent its individual interests.
Further, in this representation, when we provide advice to the Cities, it will be given
to all the Cities in our neutral capacity. It is our intent to provide to each City the
same information that we provide to the other Cities, and during our representation
of the Cities we will not expect to receive information from any one of the members
that we would be expected to keep confidential from any other member. We
caution each City that it should not provide me or any other DCH attorney with
information relating to this matter that it is not willing to share with the other Cities.
As noted above, DCH currently represents Fairhaven on an unrelated matter, and
represents New Whatcom on a matter that is only tangentially related to the
proposed regional wastewater system. As you know, the Washington Rules of
Professional Conduct prohibit an attorney, and all members of that attorney’s firm,
from representing a client in a matter which is adverse to the interest of another
client of the firm. In such a circumstance, a conflict of interest arises because a
lawyer has a duty of loyalty to every client. The RPCs allow clients to waive conflicts
of interest when: (a) the lawyer reasonably believes the representation of the one
client will not adversely affect the relationship with the other client(s), and (b) all
clients consent in writing after full disclosure of the material facts. It is not
altogether clear that DCH’s service as a third-party neutral in connection with the
proposed regional wastewater system presents a “material limitation” to our legal
work for Fairhaven and for New Whatcom. Nevertheless, in an abundance of caution
we are treating our involvement in this matter as a potential conflict, and we believe
that it would be appropriate and reasonable for each of those Cities to provide its
consent.
The primary risk associated with waivers of conflicts of interest in a circumstance
such as this is the potential that the confidential information of one client will be
disclosed to another client, to the disadvantage of the first client. As noted above,
we do not expect to receive any information in these negotiations that any City
intends to keep confidential; further, neither Fairhaven nor New Whatcom should
share any confidential information in connection with this process with DCH lawyers
who are assisting them on the separate matters referred to above. The Cities agree
that information shared with us by Fairhaven and New Whatcom in our separate
representations will not be shared during our involvement as a third-party neutral.
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Another risk is that the lawyers representing Fairhaven and New Whatcom on the
other matters will not diligently represent one of those clients out of fear of
offending another client or disrupting the process in which the lawyer’s firm is
serving as a third-party neutral. We have evaluated this, and we can assure you that
DCH attorneys will continue to represent Fairhaven and New Whatcom on our
separate representations fully and to the best of our abilities.
We observe that by serving as a third-party neutral in this process, DCH attorneys
will not be permitted to later represent any of the Cities in connection with a new
regional wastewater system, or any new interlocal entity that might be formed,
without the informed consent of all of the Cities.
By executing this letter, each City consents to DCH’s service as a third-party neutral
on the potential formation of an interlocal wastewater entity. Further, Fairhaven
and New Whatcom each expressly waives any conflict of interest that might be said
to arise by virtue of DCH’s representation of each of them on the separate matters
described in the first paragraph of this letter. Further, each City represents that the
City official executing this letter has been authorized to do so by his or her
jurisdiction. We are addressing this consent and waiver letter to you, as city
attorneys for the respective Cities, so that you may discuss the matters presented
with each of your clients, advise them, and obtain their informed consent.
Sincerely,
DEWEY, CHEATEM & HOWE
By
CONSENT GRANTED AND WAIVER APPROVED:
City of Fairhaven
By:
Title:
Date:
CONSENT GRANTED AND WAIVER APPROVED:
City of New Whatcom
By:
Title:
Date:
CONSENT GRANTED AND WAIVER APPROVED:
City of Bell Harbor
By:
Title:
Date:
5-25

Electronic copy available at: https://ssrn.com/abstract=2431346

SAMPLE CONFLICT CONSENT LETTER – OPERATION PERIOD

Board of Directors, Bell Harbor Clean Water Alliance
[Address]
City of Fairhaven
[Title of addressee and address]
City of New Whatcom
[Title of addressee and address]
City of Bell Harbor
[Title of addressee and address]
Re:

Legal Representation of Bell Harbor Clean Water Alliance

Ladies & Gentlemen:
As you know, Dewey, Cheatem & Howe (“DCH”) served as a third-party neutral in the
process that led to the recent formation of the Bell Harbor Clean Water Alliance
(the “Alliance”) by the Cities of Fairhaven, New Whatcom, and Bell Harbor
(collectively, the “Cities”). DCH also serves as counsel to the City of Fairhaven on
employment and labor matters, and previously served as special counsel to the City
of New Whatcom on the formation and assessment process for a wastewater-related
local improvement district. The Board of Directors of the Alliance (the “Board”) has
asked DCH to serve as general counsel to the Alliance, and we expect to execute a
contract with the Alliance for that purpose. As general counsel, we will advise the
Board, and the City of New Whatcom as the administrator of the Alliance
(the “Administrative Lead”), as the Alliance structures its system for the regional
collection, transmission and treatment services to the Cities.
We would be pleased to serve in that capacity, but in order to do so we must first
receive the approval of the Alliance members, including a waiver of any potential
conflicts of interest that might arise by virtue of our future services for the Alliance.
In serving as general counsel to the Alliance, our client will be the Alliance itself,
controlled by, but legally independent of, each of the Cities. Although each of the
Cities serves on the Board, and collectively control the Alliance, when DCH provides
advice to the Alliance it will be given to that entity alone, and will not constitute
advice to or representation of any particular Alliance member. In a representation
like this, from time to time there might be differences between jurisdictions in
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developing a preferred approach to a particular matter. If we were to represent any
one of the members “against” another member, we would be placed in a conflict of
interest situation. Similarly, there could be situations where we represent the
Alliance in negotiations with an individual member, such as when we assist the
Alliance in drafting and negotiating the Administrative Lead Agreement with the City
of New Whatcom, the Treatment Plant Operating Agreement with Fairhaven, and
Asset Transfer Agreements with each of the Cities. When we serve in the capacity of
general counsel to the Alliance, we will advise the Board of the Alliance, rather than
any individual member. Each member City will be required to obtain independent
advice about the specific matter if they require it.
Because DCH previously served as a third-party neutral in connection with the
formation of the Alliance, under the Washington Rules of Professional Conduct
(the “RPCs”), DCH must obtain the informed consent of each of the Cities before
providing service to any of the Cities, to the Alliance, or to any other client, with
respect to the regional wastewater system.
As you know, the RPCs also allow clients to waive conflicts of interest when a lawyer
reasonably believes that the lawyer will be able to provide competent and diligent
representation to each affected client and each affected client gives informed
consent, confirmed in writing. We have considered the conflicts of interest
presented here, and believe that it is appropriate to request that you waive this
conflict.
The primary risk associated with waivers of conflicts of interest is the potential that
the confidential information of one client will be disclosed to another client, to the
disadvantage of the first client. In our role as counsel to the Alliance, it is our intent
to provide the same information to each member, and we expect that we will not
receive information from one city that must be kept confidential from the other
cities. Further, in our role as a third-party neutral, DCH did not receive confidential
information from any City that could not be shared with the Alliance or its members.
Also, we also do not believe that our representation of the Alliance will cause us to
represent the City of Fairhaven any less diligently than we do at this time. We value
our relationship with Fairhaven, and we are confident that we will continue to
represent Fairhaven to the best of our abilities in all matters regardless of the work
that we might do for the Alliance.
By executing this letter, the Alliance, and each City, agrees prospectively to consent
to our service as general counsel to the Alliance and to waive any conflict of interest
that might be said to arise by virtue of that representation, or our prior service as a
third-party neutral. In addition, the Alliance and each of the Cities consents to DCH’s
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ongoing representation of the City of Fairhaven on employment and labor matters.
DCH might from time to time represent one or more of the Cities on other matters,
and we hope and expect that the Cities and the Alliance will provide consent for
those representations, if necessary under the RPCs. We will inform you and your
counsel of any future representation that might present a conflict of interest under
the RPCs, and request a waiver at that time.
Our separate representation of New Whatcom, and potential representation of other
Cities from time to time in the future, could be considered to materially limit our
representation of the Alliance because it might be perceived that we favored the
interests of one jurisdiction over another in advising the Alliance on a particular
course of action. We have considered this, and we do not believe this is likely to
occur.
If any situation arises in the future in which we, or any of you, perceive a potential
conflict of interest where our duties of loyalty and confidentiality to you materially
conflicts with our similar duties to the Alliance or to another member, we will
immediately bring this to the attention of all parties concerned. In such an event, it
may be necessary for us to remove ourselves from advising the Alliance or any other
member with respect to the issue involved. This resignation could occur at a time
that is prejudicial to the Alliance. Should we be required to withdraw, we will not
represent any individual City related to the Alliance, but will continue to represent
New Whatcom in separate matters.
We trust that this approach is acceptable to the Alliance and to each City, and we are
confident we will be able to provide our highest level of service to the Alliance, and
to each of your governmental bodies in future matters.
If this approach is acceptable, I would appreciate it if you or another authorized
person in your jurisdiction would sign the enclosed copy of this letter and return it to
me at your convenience. We advise each City first to discuss this letter with its city
attorney, and we have previously advised the Board of the Alliance that it may
discuss this letter with separate counsel. By signing this letter, each jurisdiction is
waiving any conflict of interest that could be said to arise by virtue of our work as
general counsel to the Alliance. Further, the Alliance and the Cities of New Whatcom
and Bell Harbor are also expressly waiving any conflict arising from DCH’s continued
service as employment and labor counsel to the City of Fairhaven. Each City
executing this letter represents that the City official executing this letter has been
authorized to do so by his or her jurisdiction.
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If you have any questions or concerns, just give me a call.
Sincerely,
DEWEY, CHEATEM & HOWE
By
CONSENT GRANTED AND WAIVER APPROVED:
Bell Harbor Wastewater Alliance
By:
Title: Chair of Board
Date:
CONSENT GRANTED AND WAIVER APPROVED:
City of Fairhaven
By:
Title:
Date:
CONSENT GRANTED AND WAIVER APPROVED:
City of New Whatcom
By:
Title:
Date:
CONSENT GRANTED AND WAIVER APPROVED:
City of Bell Harbor
By:
Title:
Date:
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